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Article 42 of the Law of Ukraine “On Conducting State Procurement” 
and article 38 of the Law “On Public Procurement” anchor the respon-
sibility for violations of such laws. 

Members of the auction committee of a procurer (general procurer), 
members of appeal authority, officials of the Authorized body, officials 
of institutions conducting treasury account management of budget 
funds (servicing bank), etc. can be held responsible for such violations.  

Besides that, the law «On Public Procurement» foresees personal re-
sponsibility for violations of requirements in part of adopted decisions, 
selection, and implementation of procurement procedures. It is being 
carried exclusively by members of a tender committee or by autho-
rized person/s. 

Thus, the following types of responsibility exist for violations of legal 
requirements in the sphere of public procurement:  
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The primary legal norm on administrative responsibility is article 164-
14 of the Code of Ukraine on Administrative Offenses: «Violations of 
legislation on procurement of goods, works and services using state 
funds». Article 164-14 foresees responsibility for the following specific 
offenses:

1. Conducting procurement without using procedures established by 
the law;

2. Conducting procurement procedures with violations of the law, 
including:

 y Forming tender documentation with violations of law on con-
ducting procurement

 y Evaluation of tender offers not in accordance with criteria and 
methodology of evaluation to define the best offer, mentioned in 
auction documents (qualification documentation)

 y Signing a contract with a participant, that was awarded a tender, 
on procurement for prices and volumes not corresponding with 
requirements of tender documentation

 y Violation of the order of publishing information regarding pro-
curement per to the requirements of the legislation

 y Failure to submit a report on results of procurement procedure 
in due order, providing false data in the report on the results of 
procurement procedure

 y Failure to provide information, documents, and materials in cases 
foreseen by the law.

uP to 17 000 uaH fine 
The commitment of actions in this article entails the responsibility in 
the form of a fine imposed on officials in the amount from 11 900 to 17 
000 UAH

Same infringements of law committed again within a year after an ad-
ministrative sanction was imposed for one of the offenses mentioned 
in part 1 of this article, entail a fine imposed on officials in the amount 
from 17 000 UAH to 25 500 UAH. 

 

828 Protocols in 2015 
Per item 1, of part 1, of article 255 of the Code on Administrative Of-
fenses, protocols on administrative offenses following article 164-14 of 
the Code on Administrative Offenses can be drawn up by authorized 
officials of state financial control agencies:  State Financial Inspection,  
State Auditing Service, and the Accounting Chamber. In practice, ad-
ministrative protocols following article 164-14 of the Code on Adminis-
trative Offenses are usually drawn up by officials of the State Financial 
Inspection and its territorial bodies. 

As an example, during 2015 officials of the State Auditing Service is-
sued 828 protocols following article 164-14, and public servants of the 
Accounting Chamber issued four such protocols within a year. 

At the same time, per case practice within the AntAC’s appeals, it is 
worth mentioning that within practically each procurement where the 
State Auditing Service detects violations, there are grounds for making 
relevant protocol and submitting to the court. 

After being drawn-up, a protocol, together with other materials in the 
case, is submitted to the court for trial on administrative offense. The 
State Auditing Service also has a right to issue a protocol within imple-
mentation of controlling measures: audits and inspections. However 
because the State Auditing Service is performing its functions of mon-
itoring on contradictory and not full legal basis, relevant administrative 
protocols are not being issued. 

That is why in most cases, guilty officials of the detected administrative 
offenses cannot be brought to responsibility, and even in cases when 
the State Auditing Service issued protocols, it does not monitor further 
developments in these cases within court trials. 

criminal resPonsibility  
Acting legislation of Ukraine does not foresee criminal responsibility for 
violation of procurement procedures. 

In case  relevant authorities proved that actions of the auction com-
mittee members had the characteristics of a crime, such officials can 
be brought to responsibility for committing «service crimes», which 
elements are anchored in section XVII of the Criminal Code of Ukraine 
(hereinafter - CCU), particularly in articles 364, 366-368, 191.
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Currently, investigation of such crimes is conducted by the National 
Anti-Corruption Bureau of Ukraine (NABU) against top officials and for 
the crimes that incurred losses for more than 600 thousand UAH. It is 
worth mentioning that NABU started conducting investigations only in 
December 2015 from the moment the Head of the Specialized An-
ti-Corruption Prosecution Office was appointed. 

Other crimes were investigated by prosecution authorities (until the es-
tablishment of the State Bureau of Investigations and National Police).  

40 criminal Proceedings
Through analysis of procurements, the Anti-Corruption Action Center 
detects violations and abuses with characteristics of offenses and sub-
mits crime reports to law enforcement authorities. 

It is worth mentioning that a crime that is common in the sphere of 
procurement is bribery. However, this type of abuse is impossible to 
detect through public monitoring.  
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court
Category of administrative cases within the article 164-14 of the Code 
on Administrative Offenses is considered by judges of district, city 
district, city, and arbitrary courts (article 221 of the Code on Administra-
tive Offenses). Thus, the court establishes the measure of responsibility 
of the head and each of the members of the auction committee, on 
which a protocol was imposed. 

court Practice
AntAC further analyzed all 44 court decisions which were issued during 
the analyzed period in state procurement offences that involved crime 
investigation. Articles of the Criminal Code under which persons were 
brought to responsibility

Analysis of court decisions published in the Unified State Register of 
Court Decisions allowed identifying an issue of the absence of real 
punishment for violations in the sphere of public procurement. The 
problem also arises with the qualification of possible intentional actions 
per the article 367 of the Criminal Code of Ukraine, as well as the ab-
sence of civil lawsuits of aggrieved legal entities-procurers of procure-
ments, including within criminal proceedings.

44 rulings  
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tHe Procurement  
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from 2015 tHrougH may 2016,  
antac initiated 40 criminal Proceedings in tHis sPHere 

for 4 065 billion uaH.
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There are many cases when the accused was offered a deal to plead 
guilty. However, they did not foresee the reimbursement of losses. 

Case №310/8154/15-к  
Amount of inflicted damage  

867 000.52 UAH  
Civil lawsuit was not filed, 

Information on appeal with a civil 
lawsuit nor within criminal  

proceeding is absent  
(p.1 of art.366, p.2 of art.367 of the 

Criminal Code of Ukraine)
http://www.reyestr.court.gov.ua/Review/5379494

Case №456/1536/15-к  
Amount of inflicted damage 

26 116.83 UAH 
Civil lawsuit was not filed neither 

within a criminal proceeding, nor out 
of this proceeding.  

(p.2 of art.191 of the Criminal Code of 
Ukraine)

http://www.reyestr.court.gov.ua/Review/43754284

Case №0911/3203/2012  
Civil lawsuit was not filed neither 
within a criminal proceeding, nor 

out of this proceeding, an accused 
did not reimburse damages, 

amount of losses 303 500 UAH 
(art. 367 of p. 2 of the Criminal Code 

of Ukraine)
http://www.reyestr.court.gov.ua/Review/46903742

Case №182/4413/14-к  
Amount of damage inflicted  

470 015.05 UAH – 
civil lawsuit not filed (p. 1 of art. 366, 
p. 2 of art. 367 of the Criminal Code 

of Ukraine)
http://www.reyestr.court.gov.ua/Review/44410587

Case №727/11437/13-к  
Amount of damage inflicted  

149 700 UAH, 
Civil lawsuit not filed, the accused 
did not voluntarily reimburse dam-
ages (p. 2 of art. 15, p.2 of art.364, 

p.2 of art. 364, p.2 of art. 366 of the 
Criminal Code of Ukraine). 

Appellate court in Chernihiv region 
overruled a decision in part of part 4 

of art. 27, part 2 of art. 364 of the 
Criminal Code of Ukraine due to 

lack of evidence.
http://www.reyestr.court.gov.ua/Review/45821107

Case №686/19947/13-к 
Civil Lawsuit of Khmelnytsk regional 

center of physical education of 
studying youth in the interests of 

the state, in person of Khmelnytsk 
regional center of physical 

education of studying youth stayed 
without trial 

(articles 212 p.2, 191 p.4, 209 p.1, 366 
p.2 of the Criminal Code of Ukraine).

http://www.reyestr.court.gov.ua/Review/42457958

Case №757/12708/15-к  
Amount of damage inflicted  

98 830 UAH – civil lawsuit not filed, 
Losses not reimbursed 

(p. 2 of art. 367 of the Criminal Code 
of Ukraine)

http://www.reyestr.court.gov.ua/Review/43949336

Case №565/58/15-к  
Amount of damage  

inflicted - 57 057 UAH,  
civil lawsuit not filed, accused did 

not reimburse losses  
(p.1 of art. 367)

http://www.reyestr.court.gov.ua/Review/44162270

neglect of duty
Per part 1 of article 367 of the Criminal Code of Ukraine, neglect of duty 
is a failure in, or improper execution of, functions by an official because 
of unconscientious attitude which caused substantial damage to the 
rights, freedoms and interests of certain citizens, state or public inter-
ests, or interests of legal entities, protected by the law. 

It is worth mentioning that neglect of duty is the only crime in the 
sphere of civil service activity that can be committed only out of negli-
gence. 

From the subjective side, neglect of duty is characterized by criminal 
self-assuredness (an official foresees that as a result of failure to per-
form, or improper performance of his duties, rights and legal interests 
can be substantially damaged, however recklessly the official believes 
it can be avoided), or criminal negligence (an official foresees that as a 
result of his behavior serious damages can incur, though the damage  
must have been and could have been avoided).    

Many cases describe possible intentional actions per article 367 of the 
Criminal Code of Ukraine – neglect of service. 

Along with this, the register of court decisions includes decisions of 
courts of first instance describing similar actions that were qualified 
per according to different parts of article 191 of Ukraine - misappropria-
tion, embezzlement, or acquisition of property through abuse of office 
position.

failure of aggrieved parties to appeal
Per article 127 of the Criminal Procedure Code of Ukraine, a suspect, 
accused, as well as any other natural person or legal entity upon his 
consent, at any stage of the criminal proceeding has the right to reim-
burse for damage inflicted on an aggrieved person, territorial commu-
nity, or state as a result of a criminal offence. 

Damage, inflicted by a criminal offense or by other socially dangerous 
action, can be collected by court decision upon the results of consid-
eration of civil lawsuit within a criminal proceeding. 

Along with this, within a criminal proceeding, a prosecutor and/or the 
aggrieved persons does not usually file a civil lawsuit to reimburse 
damages. The civil lawsuit is not filed out of the criminal proceeding 
either. That is why the accused party does not reimburse damages. 
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Court case №755/7972/16-к  
As a result of submission of forged 
documents a state procurement 
contract was concluded for the 

amount of 5 186 286.64 UAH (incl. 
VAT) – a civil lawsuit was not filed, 

losses were not counted and reim-
bursed. 

Actions qualified according to part 
1 of article 366 of the Criminal Code 
of Ukraine which does not foresee 
the establishment of the amount of 
losses, along with this, as a result 

of forgery of documents there 
was a state procurement contract 

concluded (it is not possible to 
understand from the text of the 

court decision whether the funds 
were paid).

http://www.reyestr.court.gov.ua/Review/58081171

Case №522/3524/16-к  
Civil lawsuit was not filed within a 
criminal proceeding, even though 
within the proceeding there was a 

deal on recognition of guilt, property 
claims were not filed against the 

accused,  
Amount of damage  

69 063 535. 42 UAH, accused 
person is one of the owners of fraud 

firms that did laundering of funds 
designated for the reconstruction of 
building of the Prosecutor General’s 

Office of Ukraine.
http://www.reyestr.court.gov.ua/Review/56809865

lack of real punishment for violations 
in the sphere of state procurement
Out of 44 cases analyzed by the AntAC court rulings: 4 are acquittals; 
in 11 cases deals on recognition of guilt were made; 6 persons were 
released from serving a sentence according to the law “On Amnesty” 
in 2014. 

It is worth mentioning that all acquittal verdicts were made in cases per 
article 191 of the Criminal Code of Ukraine

1
In case №2600/16642/121 the prosecution office charged 7 persons in 
the creation of an organized criminal group of appropriating funds of 
the State Enterprise “Central State Laboratory of Veterinary Medicine” 
on an especially large scale. 

Participants of the organized criminal group were charged with the act-
ing in collusion as they concluded agreements on state procurement 
of goods with the State Enterprise and enterprises under their control. 
Goods were in fact not delivered, though according to the documents, 
goods were received and recorded on the account balance.

In one case, the State Enterprise “Central State Laboratory of Veteri-
nary Medicine” concluded a state procurement agreement on recon-
struction of the enterprise’s building. Later, a contractor put works that 
were in fact not performed on the documents. 

The general amount of losses equaled to 287 706 58 UAH. All partic-
ipants of the organized group were acquitted due to lack of corpus 
delicti. 

Court decisions were based on the following:

 y The prosecution did not provide legal acts, orders, provisions, in-
structions defining functional duties of one of the defendants (Head 
of the Pharmacy who added  non-existing pharmaceuticals to the 
account balance). In such a case, according to the court, charges in 
appropriation of someone else’s property by abuse of office are not 
sufficiently grounded.  The prosecution provided the court with a 
copy of the job description without proof of when and in what order 
the job description was approved.  

 y The prosecution did not provide evidence of appropriation of funds 
(for the non delivered goods, overpriced costs of construction) by 
any of the defendants which excludes the qualification according to 
part 5 of article 191. 

 y Flaws in expert conclusions on performed construction works:  
“experts, allowing for the incomprehensiveness of the expert conclu-
sion №1110/1111 of 14.02.2012, did not establish the volume and amount 
of the hidden works performed by “AND” Ltd, adding part of their 
costs to the overpricing amount”. “A conclusion of a comprehensive 
judicial construction, technical and economic expertise №1110/1111 of 

1  http://www.reyestr.court.gov.ua/Review/49642369
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14.02.2012 does not take into account the approved by “AND” Ltd and 
the State Scientific and Research Institute of Laboratory Diagnosis and 
Veterinary and Sanitary Expertise decrease in previously agreed by the 
latter as a procurer of construction works amount (-) 282 345.00 UAH 
according to the Act №1 for July 2009 (т. 35 а.с. 8 - 15)”.

 y A pre-trial investigation authority charged the director of the State 
Enterprise of committing a crime foreseen by part 2 of article 364 of 
the Criminal Code of Ukraine, namely of abuse of office, meaning of 
intentional, motivated by gain in the interests of third parties, abuse 
of office against interests of service which caused serious conse-
quences to the protected, by the law state interests and interests of 
a legal entity - State Scientific and Research Institute of Laboratory 
Diagnosis and Veterinary and Sanitary Expertise, in the form of inef-
fective expenditure of budget funds for the amount of 24 132 393.00 
UAH

 y Along with this, such an obligatory element of a crime, foreseen by 
part 1 of article 364 of the Criminal Code of Ukraine (in the wording 
as of 28.02.2014), as committing actions to receive illegal gain, was 
not part of the accusation made to PERSON_29 by the pre-trial 
authority. 

 y The court believes that statements on a creation of an organized 
criminal group are grounded on suggestions, and the prosecution 
did not provide sufficient evidence to prove this. 

According to the decision of an appellate court of 23.02.2016 the 
case was returned for a pre-trial investigation.2

2
Deputy Head of the Department of Education in the Desniansk district 
of the city of Kyiv was accused of forgery of official documents (proto-
cols of auction committee meetings according to which there was a 
decision made to accept the winner of procurement of repair works of 
the kindergarten) with the aim to conclude a contract of state procure-
ment with the overpriced costs  and thus misuse funds of the Depart-
ment of Education (part 4 of article 366, part 1,2,5 of article 191 of the 
Criminal Code of Ukraine.3 

The forgery, according to the charges, was based on the facts that the 

2  http://www.reyestr.court.gov.ua/Review/56611791

3  http://www.reyestr.court.gov.ua/Review/58536411

Deputy Head of the Department of Education in the Desniansk dis-
trict  added the signatures of three tender committee members to the 
protocol. 

Two persons confirmed that they did not sign a protocol. Statements of 
one person could not be proven or disposed by handwriting  expertise; 
the second was not checked by the handwriting experts, in the case of 
the third person the expertise confirmed that signature was not his. 

However, the court decided that statements of only two individuals 
who say they did not sign the document are insufficient to accuse a 
person of forgery in service.

Along with this, there were 7 participants of the procurement pro-
cedure, 5 of them were rejected as such that they did not meet the 
requirements of auction documentation. Parties did not challenge the 
fact that the price of the other two participants was overcharged. Ac-
cording to the tax service, the enterprise that was awarded the tender 
had only one employee, a director. The court, however, did not take 
that into consideration since witnesses claimed that the director hired 
people and rented equipment and in fact performed work, and that 
the enterprise had already successfully implemented another contract 
with the same procurer. 

Besides that, the intent to misuse the indicated funds in the interests of 
“Biltek-Bud” Ltd was not proven to the court. 

Besides that, it is worth mentioning that sanctions for criminal of-
fences in the sphere of state procurement are small.  

Article 164-14 of the Code of Ukraine on Administrative Offences (Viola-
tion of Legislation on Procurement) foresees a sanction in the form of 
imposing a fine on officials or authorized persons in the amount from 
11 900 to 17 000 UAH. 

Sanctions of verdicts, made by the courts in cases connected with 
violation of legislation in the sphere of state procurement are much 
less. Besides that, the fines in criminal proceedings often incompa-
rable with the amount of the inflicted damage. 

For example, an employee of PJSC «Kramatorsk Auto Transport Enter-
prise №11410» forged a proposition of a sole entrepreneur during auc-
tion, knowing for sure that the latter will not be taking part in the tender 
to provide for the competition during a tender.  A defendant made a 
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deal on recognition of guilt. The amount of punishment – 1700 UAH.4.

Another example involved is a private enterprise that overcharged the 
price of work performed by including the informational reference data on 
execution of a contract with the help of an excavator. As a result, a sole 
entrepreneur PERSON_1, based on calculations, received an excessive 
amount of budget funds, in total, 45 699.21 UAH. Actions were quali-
fied per part 1 of article 366, part 2 of article 191 of the Criminal Code of 
Ukraine.  By absorption of a less severe punishment by a more severe 
one, the entrepreneur was sentenced to a 2-year imprisonment with 
deprivation of the right to conduct business activity for two years. A per-
son was released from serving a sentence in the form of imprisonment 
for two years and from additional punishment in the form of depriva-
tion of the right to conduct business activity for two years based on 
item «ґ» of article 1 of the Law of Ukraine “On Amnesty in 2014”.

Another example involved, is the case of the deputy director of SE 
“Hotel “Kozatskiy” and the head of the auction committee, who, by 
abusing his office, motivated by gain, in the interests of “Euroline-Trade” 
Ltd, that has fraud characteristics of their actions. The deputy director 
did not reject and supported the price offer of “Euroline-Trade” Ltd that 
did not provide documents proving that it has its own furniture produc-
tion facilities or that it was a representative or a dealer of furniture pro-
ducer. As a result, “Euroline-Trade” Ltd was awarded a contract of state 
procurement for furniture for 136 000 UAH. The furniture was never 
delivered (a defendant gave his acquaintance 27 000 UAH in cash and 
the latter bought other furniture). 136 300 UAH were paid according to 
the contract. Actions were qualified according to part 5 of article 191, 
part 2 of article 364, part 2 of article 366, and part 2 of article 200 of the 
Criminal Code of Ukraine. A defendant pleaded guilty of all items and 
was sentenced to a 5-year imprisonment with deprivation of the right 
to hold positions at state enterprises connected with the performance 
of organizational and management, administrative, and economic 
functions for a term of two years. Based on article 75 of the Criminal 
Code of Ukraine PERSON_3 is released of serving a sentence with 
probation period under the condition that he will not commit a new 
crime and will perform all duties imposed on him by the court within 
three years of probation period.5

The Head of the Department for transport, road infrastructure and tele-
communications of Kherson City Council concluded a contract of state 

4  http://www.reyestr.court.gov.ua/Review/42835667

5  http://www.reyestr.court.gov.ua/Review/44535373

procurement for works that in fact were already done under another 
contract, amounting 27 2013.60 UAH. Funds were paid in accordance 
with the contract. Actions were qualified per part 2 of article 367 of the 
Criminal Code of Ukraine. He was sentenced to a three-year impris-
onment with deprivation of the right to hold positions connected with 
organizational and management, administrative, and economic func-
tions for three years and a fine of 5100 UAH. Based on article 75 of the 
Criminal Code of Ukraine, a defendant was released from serving a 
sentence in the form of imprisonment with a 2-year probation period.

In the case of the accusations against a director of the natural reserve 
“Gorgany”, a defendant pled guilty in committing a crime foreseen by 
part 2 of article 367 of the Criminal Code of Ukraine and sentenced 
to a 2-year imprisonment with a fine to be paid of 4 250 UAH, with 
implementation of article 69 of the Criminal Code of Ukraine without 
deprivation of the right to hold positions connected with organizational 
and management, administrative, and economic functions within state 
authorities and enterprises, institutions and organizations of all forms of 
ownership (inflicted damage amounted to 303 500 UAH).   
Article 75 of the Criminal Code of Ukraine was applied to a convict-
ed person and he was released of serving a sentence in the form of 
imprisonment with a probation period for one year.6

The Head of the Department for transport, road infrastructure and 
telecommunications of Kherson City Council concluded a contract 
of state procurement of works that in fact were already done under 
another contract, for the amount of 272 013.60 UAH. Funds were paid 
under the contract. Actions were qualified according to part 2 of article 
367 of the Criminal Code of Ukraine. He was sentenced to a three-year 
imprisonment with deprivation of the right to hold positions connected 
with organizational and management, administrative, and economic 
functions for three years and a fine of 300 tax-free allowances, which 
amounts to 5100 UAH. Article 75 of the Criminal Code of Ukraine was 
applied and the defendant was released from serving a sentence in 
the form of imprisonment with a 2-year probation period.7

6  http://www.reyestr.court.gov.ua/Review/46903742

7  http://www.reyestr.court.gov.ua/Review/51292578
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